DEPORTEES AS SCAPEGOATS
~ A CRITIQUE OF A BILL ENTITLED
AN ACT TO AMEND THE CRIMINAL
JUSTICE (ADMINISTRATION) ACT 1993

The Minister of Natlonal Security and Justice represenling the
collective decislion of the Cabinet, has piloted a Bill through the
House of Representative entitled "An Act to Amend the Criminal
Justice (Administration) Act.” The Bill has been passed by the
House with one abstention, that of The Honourable A.J. Nicholson
(of Counsel) and is now on its way to the Senate.

This Bill which is commonly called the "Deportees BI11"” has bern
loudly protested by groups and persons far and wide and many and
varled. It has been labelled as "unconstitutional™, a "fetter on
freedom”, "illegal”, a "hreach of our citizens fundamental righls
and freedoms”, and even "immoral.”

The main sections of the Bill are sections 54 (B) and 54 (C) and
these are as follows:

Section 54(B)

(1) The Minister - may, by order, upon application by the
Commisslioner and upon being satisfied that it is necessary 5o
to do in the interest of public safety or puhlic order,
designate as a restricted person any Jamalcan clitizen-

(a) Who has been convicted of a specified offence in A
foreign state;

(b) Who has Dbeen returned to Jamaica pursuant to a
;{ﬂeportation order made in the foreign state or at his
#-"g1ection in lieu of deportation; and

(c) Whose conduct and activities have been of such a nature
that he may be reasonably regarded as constituting a
threat to the public safety or public order of Jamaica.

(2) An order under subsection (1) may impose on a restricted
person such restrictions as to residence, reporting to the
police, registration, the use or possession of firearms ov
other weapons, or otherwise as the Minister may deem to be
necessary in the interest of public order and public safely.

(2) The restrictions referred to iIn subsection (2) shall be in
torce for such period nol exceeding twelve months as the ovder
may speclify.

Section 54(C)

(1) Every restricled person, shall during the period specified in
an order under section 54b be under the supervislon of the
police and shall be subject to the requirements of subsections
(2) and (3).



(2) The requirements referred to in subsection (1) are that the
restricted person shall-

(a) notify his place of residence and such other particulars
as may be prescribed, to the registration officer of the
parish in which he resides; -

(b) once in each week or at such time as the registration
officer of the parish in which he resldes may require,
report in person to such officer;

(c) If at any time he is absent or likely to be absent from
his residence for a period exceeding seven days supply to
the registration officer of the parish in which he
resides his current address and every subsequent change
of address including his return to his residence;

(d) forthwith supply to the registration officer of the
parish in which he resides, particulars of any
circumstances affecting or likely to affect in any manner
the accuracy of the particulars previously supplied by
him pursuant to any of the preceding paragraphs;

(e) upon reporting to the registration officer pursuant to
paragraph (b), produce to the registration officer, tlhe
registration certificate furnished to him under section
5de.

The Bill in section 54(A) defines speciflied offence as "an offence
constituted by an act or omission which if 1t took place in Jamaica
(or in gﬂ%é_of an extra-territorial offence, in corresponding
circumstances . outside Jamaica) would constitute an of fenee
specified in the Second Schedule would be punishable under thelaw
of Jamaica with imprisonment for a term of two years or any greater
punishment™

The Second Schedule lists the following categories of offences-

1. Felonies or indictable misdemeanors involving injury to
person or substantial injury to property

2 Offences agalnst the Dangerous Drugs Act.
3. Of fences involving the use or possession of a firearm.
The Bill in its present form raises a number of issues. These 1

would submit are as follows:
1. Is it constitutlional?

2. Is there any factual foundatlion for the Bill?
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35 Is it loglically consistent?

1. Is it necessary?

It is prudent, before dealing with these lssues to pul the BIll In

its Legislative context. There is at present, an Act known as t he
Criminal Justice (Administration) Act. Part I1 of this Act deals
with "Habitual Criminals.” Part 11 contains seclions 43 to 55

(inclusive) of the Act. The present Bill seeks to amend this Act
to add sections 54(A) to 54(M) inclusive and two schedules. '

The present Act provides in Part I1 that Habitual Criminals may bhe
placed in preventitive detention and that certain repeatl of fenders
may be registered by the Police and may be placed under Lthe
Supervision of the Police.

Seétions 43, 47 and 54 of the Present Act are as follows:

Sectlion 43. For the better supervision of criminals, a reglster
of all persons convicted of crime in this Island
shall be kept under the management of the
Commissioner of Police, or of such other person,
and in such place as the Minister may appoint, and
in such form, with such evidence of identity, and
containing such particulars, and subject to such
regulations as may from time to time be presented
by lhe Minister: all expenses incurred, with the
sanction of the Minister, in keeping such register,
shall be paid out of the Consolidated Fund.

Section jfﬂ?, Where any person shall be convicted on indlctment
' of a crime, and a previous conviction of a crime
shall be proved agalnst him, the Court having
cognizance of such indictment may, in addition to
any other punishment which it may award lto him,
direct that he is to be subjeclt to the supervision
of the Police for a perlod of seven years, or such
less period as the Court may direclt, commencing
immediately after the expiratlon of the senlence
passed on him for the last of such crimes.

Every male person subject to the supervision of the
Police under this Part, who 1is al large, shall
notify the place of his resident to the Chinf
Officer of Police of the parish in which such
residence 1s situated, and shall, whenever he
changes such resldence within the same parish,
notify such change to the Chief Offlicer of Police
of that parish; and whenever he changes his
residence from one parish to another, shall notify
such change of residence to the Chief Officer of
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Police of the parish which he 1s leaving, and to
the Chief Officer of Police of the parish into
which he goes to reslde; moreover every person
subject to the supervision of the Police shall once
in each month report himself, at such time as muy
be prescribed by the Chief Officer of Pollice of the
parish in which such person may be, either to such
Chief Officer himself, or to such person as that
officer may direct, and such report shall be made
personally or by letter, as such Chief Officer
directs.

If any person, subject to the supervision of the
Police under this Part, remains in any place for
forty-eight hours without notifying the place of
his residence to the Chief Officer of Police of the
district 1In which such place is situated, or falls
to comply with the requisitions of this section on
the occasion of any change of residence, or with
the requisitions of this section as to the
reporting himself once in each month, he shall, in
every such case, unless he proves, to the
satisfaction of the Court before whom he 1is tried,
that he did his best to act in conformity with this
Part, be guilty of an offence against this Part,
and upon conviction thereof In a summary mahner
before a Resident Magistrate's Court, he shall be
subject to be imprisoned, with or without hard
labour, for a period not exceeding one year.

Where a person 1s convicted on Indictment preferred
in the Supreme Court and such person admits that he
is, or is found by the Court to be , a habitual
criminal within the meaning of this section, the
Court, 1if of the opinion that such person is
leading persistently a dishonest or criminal life
and that it 1is expedient that he should be kepl in
detention for a lengthened period of years, may
pass a sentence ordering that he be detained during
the Governor General's pleasure, and such detenlion
is hereinafter referred to as "preventive
detention”; and a person on whom such a sentence is
passed shall while undergoing the sentence  of
prevenltive detention be deemed for all purposes to
be a person convicted of a felony.

A person shall be deemed to be a habitual criminal
who has at least four times previously to the
conviction on the said indictment been conviclted on
indictment of a crime, whether any such previous
conviction was 1In the Supreme Court or In a
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Resident Magistrate's Court.

It is in this context that the Bill has been laid.

Is the bill Constitutional 7

Sections 16(1) (2) and (3) of the Constitution of Jamaica states as

follows:

Section 16(1)

(2)

(3)

No person shall be deprived of his freedom of
movement, and for the purposes of this section the
said freedom means the right to move freely
throughout Jamaica, the right to reside in any part

of Jamaica, the right to enter Jamaica and immunity
from expulsion from Jamaica.

Any restriction on a person's freedom of movement
which is involved In his lawful detention shall not
be held to be inconsistent with or in contravention
of this sectlion.

Nothing contained 1in or done under the authority of
any law shall be held to be inconsistent with or in
contravention of this section to the extent hat
the law in question makes provision-

(a) Which 1is reasonabhly required in the inlerest
of defence, publle safelly, public order,
public morality or public health; or

(b) for the imposition of restrictions on the
- movement or residence within Jamaica of any
person who 1s not a citizen thereof or Lhe
exclusion or expulsion from Jamaica of any
such person; or

(c) for the imposition of restrictions on tLlhe
acquisition or use by any person of land or
other property in Jamaicaj or

(d) for the imposition of restrictions upon the
movement or residence within Jamalca of public
officers, police officers or members of a
defence force; or

(e) for the removal of a person fyom Jamaica to be
tried outside Jamaica for a criminal offence
or to undergo Imprisonment outside Jamalca In
execution of the sentence of a Court in
respect of a criminal offence of which he has

been convicled.
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At first Blush it would appear that whatever the Constitution gives
in terms of protecting our citizens freedom of movement 1t also
takes away.

The proponents of the Bill argue that it is Constitutional as the
Bill 1s being enacted to ensure public safety and that Section
16(3)-of the Constitution provides that wothing contained in or
done under the authority of any Law (such as the Bill) shall bhe
held to be inconsistent with or incontravenlion of this seclion to
the extent that the Law In question makes provisioen which 1is
reasonably required in the interest of publ ie safety. This begs
the question. Is it reasonably required in the interest of public
safety?

Before answering this question however one needs to revert to the
pre-constitution legal history of Jamaica. Their Lordships in the
Judicial Committee of the Privy Council in the recent Judgment In
Privy Council Appeal No. 10 of 1993 Earl Pratt and Ivan Morgan vs
the Attorney General of Jamaica and the Superintendent of Prison,
St. Catherine Jamalca have stated unequivocally that"the primary
purpose of the Constitution was to entrench and enhance pre -
existing rights and freedom, not to curtail them” As this is the
law in so far as the interpretation to Constitution is concerned
one therefore has to look to the rights and freedoms which existed
before the Constitulion bhecame Law. What were these rights and
freedoms? Did the citizen have the right to unfettered freedom?
Could he move about as he pleased without any restrictions being
put on him once he had not bheen convicted of a crime or suspereted
of a crime and held in lawful detention by the aulhoritics.

In my opinion the pre-constitution law in Jamaica was the law of
EnglandéﬂfThe Law of England has as its focal poinl the supremacy
of Parliament. Parliament has unlimited jurisdiction to make Laws
presumably in the public interest for the public good and/or for
public safety. If this is so then certainly in the pre-
constitution period in Jamaica Parliament could have passed such a
Law. Is the right to freedom of movement a commonlaw right so
enshrined that Parliament in its ultimate soverenity could pass no
Law curtalling it?

The freedom of movement is a part of what English Law considers the
liberty of the subject. The liberty of the subject is so strongly
favoured under English Law that even an alien engaged in war time
hostile activities against the crown Is entitled to Lhe protecltion
of hls liberty as fully as a British subject for example sece Lhe
case of Johnson v Pedlar 1921 2 Appeal cases 262. The liberty of
the subject is so jealously guarded by the English Court thalt they
will allow nothing to interfere with 1it, save for Acls of
Parliament lawfully passed. Thus a person whose liberty has been
unlawfully or illegally curtailed or restricted in any way may
bring an action in the commonlaw Couris whether il be for false
imprisonment or by way of llabeas corpus.
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The present BL1l seeks to fetter the freedom of movement of persols
who have already been convicted and punished for crimes In A&
foreign Jurisdiction. There 1is no Law by which foreign
convictions are recorded in Jamalca. Therefore In Jamaican Lerms
many not only have unblemished antecedents but are nol cven
"suspected” persons. Did the Law in the pre-constiluliunul perviod
allow the Police to restrict the freedom of movement of persons not
charged with the commission of crimes.

The Common Law 1s curious in that whilst the Police and the other
Authorities of the State are subject to the Rule of Law, Parliamenl
whilst sitting Iis not . Thus Parliament could pass @ Bill
restricting the freedom of movement of a particular class of
citizens. The Courts could find that the Police in restricting the
treedom of movement of the citizen had no proper or sufficient
basls to so so. However the Law passed by the Parliament would not
be unconstitutional.

What then is the true position? 1s the act copstitutional or is it
unconstltutional? In my opinion whilst it runs contrary to thre

spirit of the present constitution it is constitutional.

T btheie. any factual foundation for the Bill?

The Memorandum of Objects and reasons for the bill states a5
follows, "In recent times there has heen upsurge of unusualtly
violent crimes. This new wave has been particularly disturbing and

appears to hear some relationship to the deportalion of an
increasing number of Jamalcans who have been convicted of violenl

crimes. The Criminal Justice Administration Act makes provisions
for the .Police supervision of persons who have been repeatedly
convicted under the Jamaican Law. However no similar machinery

exists 'in relation to criminals deported to Jamaica whose conduct
appears to pre-dispose them to be a cont Lnulng threat te public
safety and public order. This Bill therefore seeks to amend the
Criminal Justice Administration Act to impose subject te
Constitutional safeguards supervisory resirictions on the movement

of such persons”

Nowhere in the Memorandum of Objects and Reasons nor in the debale
in the House has any empirical evidence been provided Dy the
proponents of the Bill to sustanstiate the basls as set out in the
Memorandum of Objectls and Reasons. For example no statisties have
been produced showing the number of persons deported lo Jamaica for

vieolent crimes. The number of such persons who have heen  so
deported who have been convicled for violenl erimes. The numher of
persons so deported who have been arrested and charged fov violrnt
crimes upon thelr arrival in Jamaica. We are Lold Uhal over the
last three (3) years somewhere in the region of 3, 000.00 prrsons
have been deported. What percentage of Lhem have been convicled o f

violent crimes in Jamalca?
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The Government needs to provide us wilh hard statistics {if 1its
advocacy of the Bill is to be accepted. Until that is done il
would be reasonbly falr for any person to think that this was &
knee-jerk reaction by a Government wholly incapable of addressing
the lssue of violent crimes by way of the traditional methods.

Is it loglically consistent?

The Bl1l11 is certainly inconsistent with the present  Crimlnal
Justlce Administration Act. The present Criminal Justice
Administration Act speaks of habitual criminals that is persons who
have at least four times previously to the conviction on the =said
indictment being convicted on indictment of a crime. The
Memorandum of Objects and Reasons alludes to this when 1t states

that the present Aclt makes provision for Police supervision for
persons who have been repeatedly convicted under the Jamalcan T.aw.

The Deporlee Bill as it presently is makes for a pevson who has had
one conviction of a crime of a speciflied offence abroad to he
liable to Police supervision even though that person has biven
convicted and has served his sentence and has then bheen deporled.
This it is submitted makes a mockery of Lhe enlire penal syslem and
of the entire purpose of the Courts. A man who is convicted once
of a crime for which he gets a sentence in excess of two years and
who then is to be supervised on his return afterwards merely
"because he has been deported Is lo subject him to a form of double

jeopardy which certainly Is contrary teo the Rule of Law. The Law
ought to be that where credlble evidence is presented by the
Policing authority before a Court, not before a Minister, then

that Court upon being satisfied that lhat person is 2a threat to
public saiety could make an order restraining the liberty of that
person.

The Memorandum of Objeclts and Reasons deals wilh violent crimes.
It is a well known fact thalt many of the so-called "dons" and
"harons” have never ever committed a violent crime in their lives.
They act 1llke Chief Executives of companies and may or may nol give
directions of a violent nature 1to thelir subordinates and
underlings. I1f such a person was convicted for example  of
conspiracy to srafficking dangerous drugs would such a person be
deemed a violent person. The answer it would seem is nol. However
such a person is covered by the Act. If such a person is included
then why not Include persons who have embezzled millions of dollars
or who have defrauded persons of millions of dollars by frand ov Ly
the stock market manipulation 1In the United States. Ave Lhedy
crimes any less serious. What is the basis therefore for deciding
these crimes? Is there any data empirical or otherwise Lo supporl
Jit? Unless the Government answers these queslions effectively then
persons would be entitled to think that the Bill is crude and
arbilrary in its outlook.



Is the Bill necessary?

The B1ll could only be necessary because we have a Poliece foveo
which is totally inefficlent , much corrupted and incompelont, A
Police Torce which has failed by normal policing work whelher it he
by way of having informants; by way of doing undercover work or by
any other methods to detecl crime or i1f needs be to cffecl arresls
after crimes have been committed. A Police force which merely goes
about rounding up men in a manner reminiscent of the Police Chief
in the movie Cassablanca saying to his subordinate "round up tlhe
usual number of men.” The Present Bill is arbilrary, capricious
and whimsical and gives power to the Police which it ought not te

have in any true democracy. The Police as with any other body in
a true democracy ought to be subject to the Rule of Law and the
Rule of Law is against the arbilrary use of power. The granling of

arbitrary power lto persons merely on the basis that becanse a man
has been convicted of a crime that is sufficient basis lo svpervise
him, to watch him like a hawk, to hound him, to require thalt he
report, Lhal he cannol move from one place to another upon penally
of imprisonment Is to give arbitrary power to an already
overburdened inefficient for the most part covrupt Poelice. In my
opinion the Bill 1s nol necessary.

The Bill offends against public perception sensibilily and any

Bill which seo out-rages the sensibility of the public oushl 1o he
rejected by a Parliament, sensitive to the needs of he ils
citizenry and to those persons who elected its members. Tt is my

hope that.  given the nature content and the volume of the aunlery
against .this. Bill that even at this eleventh hour our Parliamenl
will become so sensitised that the members of Lhe Senate will
follow the public mood and will vote against the Bill.

WALTER SCOTT
NOVEMBER 15, 1893.



